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Some parishes have a lay rector, who has a legal obligation to meet the cost of repairs to the church chancel. This type of liability has existed since before the Reformation. It arose as the result of ownership of glebe land by the rector of a parish or his entitlement to tithes. During the Middle Ages, many benefices were acquired by lay people. Ownership by a lay rector of benefice property entitled him to the income of the rectorial land, but such ownership also carried with it the burden of repairing the chancel of the parish church. 

Chancel repair liability is what is known in legal terminology as an “overriding interest”, which means that it is binding on the owner of the land to which it is attached, whether or not the liability is mentioned in the title deeds or on the title registered at the Land Registry. This potentially gives rise to a conveyancing trap. The purchaser of land may buy without any notice of the liability, and only be made aware of the liability at a later date. 

In order to obviate this trap, the Land Registration Act 2002 (Transitional Provisions) (No.2) Order 2003 amends the Land Registration Act 2002 to provide that chancel repair liability will continue to be an overriding interest for just 10 years from the coming into force of the Act on 13 October 2003. After 12 October 2013, chancel repair liability will not be an overriding interest, and will not be binding on a purchaser of land unless it is registered at the Land Registry, thereby giving a purchaser notice of the liability.

IMMEDIATE ACTION TO BE TAKEN BY PAROCHIAL CHURCH COUNCILS

Where a liability for chancel repairs exists, the responsibility of the lay rector to meet the cost of repairs to the church chancel is an asset of the PCC, which the PCC has a legal duty to protect. 

The following guidance is given in a series of Questions and Answers.

1.
Why must PCCs take action now?

A PCC is regarded by the Charity Commission as a charity. The members of the PCC are therefore in the position of trustees of the assets of the PCC, and one of their most basic duties is to act in the best interests of the PCC. Consequently, they have a duty to protect and preserve the PCC’s assets.

Therefore, PCCs need to check whether there is any land subject to the liability for chancel repairs. If there is such a liability, the PCC should should seek advice from its solicitors about registering at the Land Registry a caution against first registration of the land (if the land affected by the liability is unregistered) or registering a notice (if the land is already registered), in order to alert a prospective purchaser to the liability. Otherwise the result of not registering will be that the right to recover the cost of chancel repairs will be lost in the event of the transfer of the land after the ten year period to a purchaser without notice of the liability.

2.
What happens if a PCC does nothing?

The House of Lords decision in the case of Aston Cantlow PCC v Wallbank [2003] affirmed that a PCC can take proceedings to recover the cost of chancel repairs from a lay rector. However, as a result of the legislation referred to above, chancel repair liability will no longer be regarded as overriding interests from 13 October 2013. After that date, the liability will not be binding on a purchaser of the relevant land, unless the purchaser has notice of the liability as a result of it having been registered at the Land Registry. Thus there is the potential for a PCC asset to be lost by reason of the PCC having done nothing.

Not only is there the risk of an asset being lost, but doing nothing could potentially expose PCC members to liability in law for breach of trust. For advice on the responsibility of PCCs, see the accompanying Opinion by the Legal Advisory Commission of General Synod, which is also available on the Peterborough Diocesan Registry web site.

3.
Given that doing nothing is not an option, what must a PCC do?

In view of the deadline of 12 October 2013, it is important that all PCCs should immediately

(a) take steps to establish whether there is any land subject to the liability for chancel repairs in respect of their churches and 

(b) if such liability exists, either:

(i)
register the liability before midnight on 12 October 2013; or

(ii)
seek the approval of the Charity Commission to not registering the liability (see below)

4.
How does a PCC find out whether any land is subject to the liability for repairs to its church?

There is no comprehensive register of land subject to chancel repair liability. No Diocesan Registry will have a complete list. In some dioceses, very little information may be available. The options are:

(a) A PCC could carry out its own research, or engage someone, such as a local amateur historian, to carry out the research for them. For those wishing to research chancel repair liability, there is a very helpful book by James Derriman, entitled Chancel Repair Liability - How to research it (Revised Edition) ISBN 9781898029847. Published by Wildy, Simmonds & Hill, Lincoln's Inn Archway, Carey Street, London WC2A 2JD. Price £19.95.
(b) There is some useful guidance about researching chancel repair liability at the National Archives web site at http://www.nationalarchives.gov.uk/records/research-guides/chancel-repairs.htm. 
(c) A PCC could employ a company which specialises in chancel repair searches to do the work for them

5.
How can a PCC find a company to carry out a search?

Searching on the internet will reveal a number of companies which undertake chancel repair searches. Some of them normally only do searches for intending purchasers of land or property. Some companies will only advise whether there has ever been a liability for chancel repairs associated with a particular parish and, if so, offer some insurance to the purchaser. Others can search to find out whether a particular property is subject to the liability.

A PCC will need to look at the issue from a slightly different perspective: is there any land anywhere subject to the liability? Two companies which can carry out such searches are to be found at the following web sites: www.chancelrepairsearches.co.uk and www.chancelrepairs.co.uk
6.
What will it cost to have a search made?

If, for example, you look at www.chancelrepairsearches.co.uk, you will see that for £30.00 a search can be carried out to ascertain whether there has ever been a liability for chancel repairs associated with your parish. If the result is that there has been a liability for chancel repairs associated with your parish, then you will need to have a further, more expensive search made to identify any land subject to the liability.

7.
A search as revealed land subject to chancel repair liability, or we are already aware of land subject to the liability. What should the PCC do?

Obtain a map showing the extent of the land subject to the liability, and evidence of the liability, and ask a solicitor to register the liability at the Land Registry. If the land is already registered at the Land Registry, it will be necessary for the solicitor to register a notice against each title affected by the liability. If the land has not yet been registered at the Land Registry, it will be necessary for the solicitor to register a caution against first registration. 
8.
How long will it take to register chancel repair liability?

At the time of writing this guidance, it was taking approximately 10 weeks to complete registration at the Land Registry.

9.
How much does it cost to register at the Land Registry?

No fee is payable to the Land Registry, if an application is received at the Land Registry before 13 October 2013. A PCC will, however, need to engage a solicitor to make the application, and will have to pay the solicitor’s fees. 

10.
What happens if a PCC fails to register a liability by 12 October 2013?

The fee payable to the Land Registry for each registration will be £50.00. This may seem a modest sum, but if a piece of land which originally bore the liability for chancel repairs now has fifty houses on it, then fifty applications for registration will be necessary to register the liability against fifty titles. Not only will this involve a considerable amount in terms of Land Registry fees, but also in terms of solicitors’ charges.

If the PCC does nothing by 12 October 2013, the danger is that the owner of the land subject to the liability may sell the land before the PCC registers the liability, in which case the PCC will no longer be able to make a claim for the cost of chancel repairs against the purchaser of the land.

11.
Are PCC members at risk if they failure to register?

Please see the accompanying Opinion by the Legal Advisory Commission of General Synod.

A PCC must act reasonably and prudently. It must (a) take reasonable steps to investigate whether a liability to repair exists in relation to any church within their parish and (b) if it does, register and enforce that liability, unless it has Charity Commission approval not to do so. (See the next question)

A question recently asked is whether a PCC can insure its members against any negligence on the part of one or more members. Ecclesiastical Insurance offers cover for charity trustees as an optional extra for its buildings insurance cover.

2.
What if the PCC does not wish to enforce the liability?

There may be reasons why a PCC may not wish to enforce a liability. For example, if the land to which the liability attaches is now occupied by 100 houses, the cost of registering the liability against 100 properties and the pastoral damage that would be caused by enforcing the liability might present great difficulties to the PCC. If the PCC can make out a strong case for not enforcing the liability, it can apply to the Charity Commission under section 110 of the Charities Act 2011 for a determination that the PCC’s decision not to register and enforce the liability would be reasonable. Please see the accompanying advice from the Charity Commission and from the Legal Advisory Commission.

13.
The church in our village has been closed by a pastoral scheme. Do we need to do anything?

No. Where a church has been closed by a pastoral scheme, Section 61(3) of the Mission and Pastoral Measure 2011 provides that “On a declaration of closure for regular public worship taking effect, any liability of a parochial church council or rector (including a lay rector) for the repair and maintenance of the building closed for regular public worship and the safe keeping of its contents shall cease ...”
14.
What can the Diocesan Registrar do to help?

The Diocesan Registrar is not able to advise all PCCs individually, or deal with searches, research or applications to register chancel repair liability. However, the Registrar will write separately to the PCC Secretary of each parish for which he has any information about chancel repair liability, providing such information as he has, and leaving the PCC to take matters further.

Further information and links to useful resources can be found at the Peterborough Diocesan Registry web site at www.peterboroughdiocesanregistry.co.uk/chancels.html. 

